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Novel coronavirus: How the construction industry can 

manage the impact of the outbreak on projects 
 
Justin Yuen and Stanley Lo 
 

With the number of infections of the novel coronavirus escalating, both Mainland China and Hong Kong continue to 
tighten their quarantine measures and restrictions on the movement of populations between cities, provinces and across 
the border.  
 
Hong Kong construction projects will or have already experienced disruptions to the works on various levels and it is 
anticipated that there will be delays in many projects.   
 
 
Supply of Construction Materials 

 
Generally speaking, all factories in China are closed originally until 3 February 2020 due to the Chinese New Year but 
the closure was extended due to the epidemic until 9 February 2020.  Most of the factory workers are from provinces in 
the Northern part of China (including Hubei which capital, Wuhan, is suspected to be the origin of coronavirus) and even 
if they returned to work, they are subject to either mandatory or voluntary quarantine period of 14 days.  Therefore, there 
is effectively no production in manufacturing businesses in the whole of February 2020.   
 
As a measure to deter the spread of the virus, the Guangdong Provincial Government has asked enterprises in the 
province, including most quarries in the Pearl River Delta to temporarily suspend their operations. This adversely affects 
the supply of aggregates resulting in the knock-on effects on the production of concrete products (such as: concrete 
drainage pipes) and pre-cast concrete products (such as: precast concrete external facades) for the Hong Kong projects.  
 
This is likely to cause disruptions in the supply of other key construction materials and manufacture supplies from 
Mainland China.  A potential shortage of materials may continue until the situation improves.  
 
 
Labour and Manpower 
 

The Hong Kong Government has taken measures to close off certain borders to Mainland China since the Chinese New 
Year holidays.  
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In light of the quarantine arrangements announced by the Hong Kong Government and policies put in place by employers 
in Hong Kong to prevent the spread of the virus, many employees are being confined to work from home and those who 
have travelled to Mainland China or other overseas countries may not have returned to Hong Kong after the Chinese 
New Year holidays.  
 
On 5 February 2020, the Hong Kong Government further announced a new quarantine arrangement – effective from 
midnight, 8 February 2020, whereby all persons entering Hong Kong from Mainland China will have to undergo 
mandatory quarantine for 14 days. This new mandatory arrangement is also applicable to any person entering from other 
countries if they have visited Mainland China within the past 14 days. A vast majority of construction workers in Hong 
Kong are immigrants from Mainland and they may be caught by this mandatory quarantine regime when they return to 
Hong Kong after visiting their home villages during Chinese New Year. 
 
In response to the epidemic, contractors should put in place measures to enhance health protection at their workplace 
and construction sites.  
 
It is anticipated that many projects will be or have been temporarily suspended due to present public health concerns, 
quarantine and work arrangements in the near future.  
 
 
Buildings Department and Applications for Occupation Permit 
 
In the press release made by the Buildings Department on 8 February 2020, it is stated that “The Building Information 
Centre and all receipt counters, dispatch counters, general enquiry counters and meeting rooms of the BD will not be 
open to the public until further notice.” 
 
It is noteworthy that the Buildings Department is not accepting applications for occupation permits during this period and 
this would have a great impact on the developers and the financial consequences can be serious.  The reason behind is 
probably due to the fact that under the Buildings Ordinance, if the Building Authority does not object to an application 
within 14 days, an approval for the occupation permit is deemed to be given.  
 
 
Contractual Significance 
 

In light of the potential impact of shortage of materials and labour mentioned above, employers and contractors are 
advised to monitor their supplies of materials and consider re-scheduling some of the works with a view to mitigating the 
impact.  
 
In view of possible delays in projects, employers and contractors should review their contracts and take corresponding 
measures to manage the delay and the financial consequences likely caused by such delay.   
 
(a) Force Majeure 
 
Given the unprecedented quarantines and massive disruptions to transportation and supply chains, employers and 
contractors should start reviewing their existing contractual arrangements to determine the legal implications of the 
outbreak and whether the present situation with the coronavirus would qualify as an event of force majeure in the contract 
such that a party may not be liable for failing to perform its obligations under the contract.   
 
Translated from the French, the term “force majeure” usually means an external event that is “unforeseeable and 
unavoidable, and not the result of the actions of the parties” making it impossible for a party to honour a contract.  A party 
to a contract who cannot perform their contractual obligations for extraordinary reasons may declare force majeure. 
 
(b) Extension of Time and Additional Payment 
 
Contractors should notify the Engineer/Architect for the contract and the project managers on the likelihood of any delay 
to progress of the works and proactively liaise for extension of time for the works where appropriate.   
 
It is important for the contractors seeking extension of time to demonstrate how the present situation with the coronavirus 
has affected the progress of work rather than merely providing the outbreak as a basis for extension of time.  
 
The coronavirus outbreak may constitute a special circumstance under the contract giving rise to extension of time. 
 
Depending on the form of contract that is used, the following are examples of clauses that parties should pay attention 
to. 



 

 
  

 

 
2005 Private Form 
 
If the 2005 Private Form is adopted, employers and contractors should pay attention to the following clauses:-  
 

 Clause 25 (extension of time); 

 Clause 26 (delay recovery measures); 

 Clause 27 (direct loss and/or expenses); and  

 Clause 28 (notice of claims for additional payment). 
 
It should be noted that under Clause 25, the contractor will need to submit its first notice of delay within 28 days of the 
commencement of an event likely to cause delay.  In the notice, the contractual listed event(s) under Clause 25.1 should 
be stated. 
 
The coronavirus outbreak does not appear to be a ground giving rise to a claim for additional payment under the 2005 
Private Form.  Nevertheless, for the sake of completeness, if the contractor intends to claim any additional payment 
under the contract, under Clause 28.1, it will need to give a first notice of claim with details including the contractual 
provisions upon which the claim is based within 28 days of it becoming apparent to the contractor of the relevant event.   
 
Under Clause 28.2, the contractor is required to submit particulars of the claim within 60 days thereafter.  If the event 
has a continuing effect, the contractor is required to submit interim particulars at intervals not exceeding 28 days.  
 
It should be noted that pursuant to Clause 28.3, the compliance with Clauses 28.1 and 28.2 is a condition precedent to 
a claim for additional payment.     
 
1999 Government Form 
 
If the 1999 Government Form is used, employers and contractors are advised to check the following provisions:-  
 

 Clause 50 (extension of time for completion); and 

 Clause 64 (notices of claim). 
 
Under Clause 50(1)(a), the contractor is required to give a notice within 28 days after the cause of any delay has arisen 
and set out the cause and probable extent of the delay.   
 
The coronavirus outbreak does not seem to be a ground giving rise to a claim for additional payment under the 1999 
Government Form.  Nevertheless, for the sake of completeness, if the contractor intends to claim any additional payment 
under the contract, it will need to give a first notice of claim with details including the contractual provisions upon which 
the claim is based within 28 days after the happening of the events under Clause 64(2).  Under Clause 64(4), the 
contractor also needs to submit particulars of the claim as soon as is reasonable after giving the notice, and thereafter 
further particulars at such intervals as the Architect may reasonably require. 
 
Giving a notice under Clause 64(2) is a condition precedent to a claim for additional payment under Clause 64(5).  If a 
contractor fails to submit the particulars, under Clause 64(6), the Architect may consider such claim only to the extent 
that the Architect is able on the information made available.         
  
NEC contracts 
 
Under Clause 60.1(19) of NEC4, coronavirus may be construed as a compensation event for which the Contractor will 
be compensated on both time and cost.  
 
“60.1(19) An event which 

 
•  stops the Contractor completing the whole of the works or 
•  stops the Contractor completing the whole of the works by the date for planned Completion shown on the 

Accepted Programme, 
 
 and which 
 
•  neither Party could prevent, 
•  an experienced contractor would have judged at the Contract Date to have such a small chance of 

occurring that it would have been unreasonable to have allowed for it and 
•  is not one of the other compensation events stated in the contract.” 

 



 

 
  

 

For Hong Kong Government NEC3 contracts, this provision was amended to the effect that the Contractor may be 
compensated on time only but not on cost. 
 
Pursuant to Clause 61.3 of NEC4, the Contractor is required to notify the Project Manager of the compensation event 
due to coronavirus and if he fails to do so within 8 weeks, it will be time barred unless the Project Manager or the 
Supervisor gives an instruction or notification to that effect.  
 
FIDIC contracts 
 
For FIDIC contracts (such as: New Yellow Book (Plant And Design-Build Contract)(1st Edition)(1999) and Silver Book 
(EPC/Turnkey Projects)(1st Edition)(1999)), the Contractor should notify the Engineer under Clause 19.2 that it is 
prevented from performing its obligations under the Contract by an event which satisfies the definition of Force Majeure 
under Clause 19.1. The notice shall be given within 14 days after the Contractor became aware, or should have become 
aware, of the coronavirus.   
 
Under FIDIC contracts, the Contractor will be compensated on time but not on cost pursuant to Clause 19.2. 
 
Domestic Sub-Contracts – CIC and HKCA Standard Forms 
 
For CIC’s Standard Form of Domestic Sub-contract (Version 1 – February 2016), force majeure is an Excusable Event 
(for which the Contractor will be compensated on time) but not a Compensable Event (i.e. Contractor will not be 
compensated on cost) pursuant to item 34 of the Sub-Contract Particulars.  
 
For Hong Kong sub-contracts, where the HKCA Form is used, it is worth noting Clauses 6 (particularly Clause 6.2(a) – 
any circumstance or occurrence (other than a breach of the Sub-Contract by the Sub-Contractor) entitling the Contractor 
to an extension of time under the Main Contract) and 10 (notices and claims).   
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Last but not Least 

 
Hong Kong is undergoing a particularly difficult period and those in the construction industry has suffered a great deal.  
However, it is possible to reduce the disruptions and impact on those in the business through proper management and 
planning.  It is necessary for all in the construction industry to work together and strengthen mutual assistance and 
support during these difficult times.   
  

 



 

 
  

 

Collateral Warranties – what limitation period applies?   
 

KK Cheung 
 
In British Overseas Bank Nominees Ltd v Stewart Milne Group Ltd [2019] CSIH 47, the Scottish courts had to decide 
whether purchasers of a development were out of time to bring a claim against a contractor under a collateral warranty. 
The Scottish Inner House overturned the decision of the Outer House and held that the prescriptive period (Scotland’s 
equivalent of a limitation period) in the underlying contract also applied to the collateral warranty and had therefore 
expired. 
 
Background 

 
Northburn, a developer, engaged Stewart Milne to design and build a retail development. The Contract was a SBCC 
Design and Build Contract for use in Scotland, 2005 Edition, October 2007 Revision, as amended.  It placed obligations 
on Stewart Milne to use proper skill and care in the design and construction of the works and to provide collateral 
warranties to any subsequent purchasers or tenants of the development. The development was completed in 2009 and 
in 2013 was sold by Northburn to British Overseas Bank Nominees Ltd (Bank), who was provided with a collateral 
warranty by Stewart Milne, dated 24 June and 28 August 2013.  
 
The collateral warranty provided that Stewart Milne “shall have no greater duty [to the Bank] under this Agreement than 
it would have had if [the Bank] had been named as the employer under the Building Contract” and “shall be entitled in 
any action or proceedings by [the Bank] to rely on any limitation in the Building Contract and to raise the equivalent 
rights in defence of liability as it would have against the Employer under the Building Contract”. 
 
It subsequently transpired that the car park designed and constructed by Stewart Milne suffered from flooding. An 
investigative report by Colliers International stated that the flooding was apparent by May 2013. The Bank commenced 
proceedings against Stewart Milne on 21 June 2018 (more than 5 years after Colliers’ report) for alleged breach of its 
obligations under the collateral warranty, on the basis that the flooding was due  to its defective design and 
construction. 
 
Limitation  

 
Stewart Milne argued that its obligations under the collateral warranty were subject to a contractual time limit rather 
than the general law and that the prescriptive period of 5 years for claiming under the contractual warranty in the 
building contract expired in June 2014 (5 years after practical completion) or, at latest, May 2018 (5 years after the date 
of Colliers’ report). The Bank argued that the collateral warranty granted to them when they purchased the 
development (dated 24 June and 28 August 2013) was a separate instrument to the Contract and that the limitation 
period ran from that collateral warranty and, accordingly, had not expired.    
 
Decision of Scottish Outer House  

 
The Court at first instance agreed with the Bank and held that the prescriptive period had not expired. It held that the 
statutory prescriptive period prevailed and the wording of the collateral warranty did not mean that the Bank should be 
treated as “standing in the shoes” of the employer under the building contract. It meant “no more than the content and 
scope of [the contractor’s] duties were equivalent to those it owed to [the employer].” 

 
Stewart Milne appealed to the Scottish Inner House.  
 
Decision of Scottish Inner House 

 
The appeal court held that the fundamental issue in this case turned on the construction of the collateral warranty. It 
allowed the appeal, holding: 
 
(1) A collateral warranty is a contract in its own right, distinct from (although dependent on) the building contract to 

which it relates. Consequently, the terms of the collateral warranty should be construed in the same way as 
contracts generally i.e. construed in accordance with the objective intention of the parties: the intention that 
reasonable persons  would have  had in the parties’ position had they possessed the same background 
knowledge.  
 

(2) It was also appropriate to rely on commercial common sense. The exercise of construction should be both 
purposive and contextual. Purposive interpretation means that the court should attempt to give effect to the 
primary purposes that, objectively, the parties intended at the time of the contract, which would turn on the 
wording used. Contextual construction means that the wording used in the contract must be construed against 
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the background known to the parties at the time. With building projects, the roles of the various persons 
involved, in the totality of the contracts governing the project, including subcontractors, are an important 
component 
 

(3) The fundamental purpose of the collateral warranty is to place the beneficiary and the contractor in an 
equivalent position to the original developer and the contractor, not to extend the obligations of the contractor to 
the beneficiary of the warranty beyond those undertaken in favour of the original developer.  

 

(4) Collateral warranties are now widely used in all major construction projects and their purpose is to create an 
express contractual provision whereby the contractor or a subcontractor or a member of the design team 
undertakes a duty of care to persons such as a purchaser of an interest in the development from the original 
employer, or a person who has obtained a tenancy or security right in the development from the employer. It is 
an independent contractual undertaking between on one hand a contractor or subcontractor or member of the 
design team and on the other hand persons who acquire an interest in the property from the original developer, 
who will normally have been the employer in the main building contract or in contracts for architectural and 
engineering services. 

 

(5) An important feature of the purpose of collateral warranties is to provide persons such as a purchaser or tenant 
or security holder with rights against the contractor, or a subcontractor or member of the design team, that are 
equivalent to the rights that were enjoyed by the original employer under the building contract and the ancillary 
contracts with architects, engineers, subcontractors and others. The notion of equivalence is central. The 
purpose of the warranty is not to provide purchasers, tenants and security holders with rights greater than those 
held by the original employer; to do so would make no commercial sense. Equivalence, accordingly, requires 
not merely that the beneficiary of the warranty should have the same affirmative rights of action as the original 
employer; it also requires that those rights of action should be subject to the same qualifications, limitations and 
defences as were available to the contractor in respect of the original building contract. 

 
 

(6) Construction contracts and contracts with professionals in the building industry are almost invariably governed 
by standard forms in which duties will invariably be qualified by a range of limitations or defences, such as 
express time-bar provisions. There are important reasons for imposing time bars on rights of action in 
construction contracts. First, with the passage of time, there is an obvious risk that evidence will be lost; the 
contractual documentation may have been destroyed or mislaid, and recollection of witnesses will inevitably 
deteriorate. Secondly, there must come a point when finality is achieved, so that the persons involved can move 
on without the risk of latent claims against them particularly where the liabilities are the subject of insurance. 
Thirdly, buildings typically have a long life, and there is therefore a significant risk that claims for negligence 
might be made in respect of latent defects that only appear many years after the work was carried out, by which 
time evidence may be lost and the risk to an insurer is also serious.   
 

(7) Given the importance of time-bar provisions to contractors and designers, a collateral warranty should normally 
be subject to the same time bar as applied to the original building contract. It is possible for the parties to a 
collateral warranty to agree on a different time bar from that under the building contract, subject to the 
mandatory nature of the statutory law of prescription, but in construing contractual provisions the norm must be 
that the same time bar should apply to all the potential liabilities of the contractor and the design team.  
 

Comments 

 
This case is a good reminder to purchasers of building projects that if a longer time bar than that under the building 
contract is intended, it must be expressly stated in the collateral warranty. On the part of the contractor or consultant 
who is giving the warranty, they should study the terms of the collateral warranty carefully to make sure its obligations 
under it are what they agreed. 
  
 
 
 
 
 
 
 
 
 
 
 
 



 

 
  

 

UK Court holds no interim adjustment for pain/gain share in 

NEC target cost contracts  
 

Joseph Chung 
 
One of the issues recently considered by England’s Technology and Construction Court in Doosan Enpure Ltd v 
Interserve Construction Ltd [2019] EWHC 2497 (TCC), was whether pain/gain share adjustments could be made under 
NEC3 form to interim applications due for payment before works are completed. The Court held that they could not.  
 
Background 

 
Doosan entered into a joint venture agreement (JVA) with Interserve for the purpose of carrying out upgrade works at 
Horsley Water Treatment Works for Northumbrian Water Ltd (NWL). They also entered into a NEC3 Option C (Target 
cost contract with activity schedule) form of contract with NWL (Contract).  
 
Works commenced and monthly interim payments were made by NWL to the joint venture by payments into the Joint 
Venture Account. The practice was for Doosan and Interserve to submit a consolidated payment application to NWL, 
including a spreadsheet, setting out their respective costs. Payments were certified in a similar form by the project 
manager and the amount certified paid into the Joint Venture Account. Doosan and Interserve then produced an 
allocation spreadsheet setting out the sums which each party was entitled to from the Joint Venture Account, which 
they would then sign for payment to be released. 
 
Interim payments were made monthly in the above way until a dispute arose. Interserve refused to sign the allocation 
spreadsheets in respect of one of the Payment Certificates, asserting that there was a risk that the amount certified on 
an interim basis by the project manager for work done by Doosan (Doosan’s Works Part Costs) could exceed its 
Adjusted Works Part Target Costs. This, Interserve said, would result in amounts certified exceeding the amount finally 
recoverable in relation to those costs, as a result of the pain/gain share provisions in the Contract, which provisions 
were reflected in the JVA. No further payments were made to either Doosan or Interserve from the JV Account, which 
led to Doosan commencing the proceedings and applying for summary judgment. 
 
Did the Contract allow pain/gain share adjustments at an interim stage? 

 
No. The Court held that Clause 53.3 of the Contract (unamended from the NEC3 standard form) was clear “The project 
manager makes a preliminary assessment of the Contractor’s share at Completion of the whole of the works using his 
forecasts of the final Price for Work Done to Date and the final total of the Prices. This share is included in the amount 
due following Completion of the whole of the works.”  The Court said that the intention of the Contract provisions was 
clear. During the course of the works, the Contractor is paid by reference to the Price for Work Done to Date, which 
reflects what the Contractor has paid and which falls within the definition of Defined Cost plus the Fee. The Prices 
operate as the target cost. Following completion of the works, there is a comparison of the Price for Work Done to date 
with that target and an assessment of the extent to which the Contractor will benefit from any saving (against target) or 
bear the cost from any overrun. That, the Court said, is the pain/gain sharing nature of the Contract and the allocation 
of pain and gain occurs after completion of the works and not on an interim basis.  Further, there was no other 
provision in the Contract for the assessment of the Contractor’s share at an earlier stage.                                                                                                                                                                                                                                                                                                                                                                                                                                                      
 
Did the JVA allow pain/gain share adjustments at an interim stage? 

 
No. Clause 8.6 of the JVA provided that “The parties shall receive interim payments from the JV in reimbursement of 
the Works Part Costs incurred by each party as shown on the parties’ Interim Cost Statements. Works Part Costs shall 
be reimbursed in accordance with the principles set out in Schedule 4.” Doosan argued that in accordance with the first 
sentence of clause 8.6, it was the amount in each party’s Interim Cost Statement that was to be paid to the relevant 
Joint Venture partner. Interserve’s case was that the operative words of clause 8.6 were those in the second sentence 
and that Doosan was only entitled to be reimbursed in accordance with the principles in Schedule 4.  
 
The Court agreed with Doosan and held that the operative words of clause 8.6 were the first sentence and not the 
second. It said that it did not contain any provision for allowing pain/gain share adjustments at an interim stage. It said 
that Schedule 4 made no obvious reference to principles applicable to interim payments and there was no principle set 
out that reimbursement is net of internal charges, delay damages and “other adjustments”. The Court said that 
paragraphs 1-5 of Schedule 4 were patently about what happens at the end of the project in terms of pain/gain, which 
was consistent with the position under the Contract (Clause 53.3). 
 
The Court also referred to two express provisions in the JVA which dealt with the situation where one of the Joint 
Venture partners considered that the other will exceed its Work Part Target Cost and can ask the Joint Venture 
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Committee to agree to suspend payments. The Court  said that whilst these provisions contemplate that adjustments to 
the Works Part Target Costs will be agreed as the works progress, that did not amount to an agreement that the 
pain/gain sharing mechanism will be applied in some way on an interim basis or that corresponding deductions will be 
made from the interim payments. That, the Court said, was completely at odds with the structure of the JVA and the 
Contract, in which there is a reckoning, at the end of the project, of costs incurred as compared with Target Cost and a 
sharing of the relevant pain/gain. 
 
Discussion 

 
Whilst the main focus of the judgment was on the specific terms of the JVA, the Court confirmed the interpretation of 
ECC Clause 53.3 under NEC3 (see also ECC Clause 54.3 of NEC 4) that the pain/gain share adjustment can only be 
made and the pain/gain share only applied after completion of the works and not during interim valuations.  From the 
employer’s perspective, this may not be particularly desirable given the potential need to recover any overpayments 
upon completion of the works. 
 
The above said, the judgment needs to be considered carefully in the Hong Kong context.  Under the Hong Kong 
Government’s Library of Standard Amendments to NEC ECC Standard Documents, a new clause 53.2A is inserted 
after Clause 53.2 providing that the Project Manager will make interim assessments of the Contractor’s pain/gain share 
and under a newly inserted bullet point in Clause 50.2, the amount due to the contractor will include “less the Project 
Manager’s interim assessment of the Contractor’s share, if the Project Manager’s forecast of the final Price of for the 
Work Done to Date exceeds his forecast of the final total of the Prices.” 
 
This case also highlights the importance of consistency between the joint venture agreement and the relevant 
construction contract.  In this case, the Court found that the terms of the Contract were relevant to the construction of 
the JVA. 
 
 
 
 

Did arbitral tribunal lack jurisdiction due to non-fulfilment of 

condition precedent to negotiate? 
 

KK Cheung  
 
In the recent case, HZ Capital International Ltd v China Vocational Education Ltd & Ors, HCCT 48/2016, four of the 
Respondents sought to set aside an Order by which the Applicant had been granted leave to enforce as a judgment an 
arbitration award made in Hong Kong (Enforcement Order). At the hearing, Counsel for the Applicant informed the 
Court that the Applicant would no longer advance any argument to oppose the Summons, but had no instructions to 
consent to the order sought. It was therefore necessary for the Respondents to satisfy the Court that the Order ought to 
be set aside.  
 
The underlying dispute related to a share transfer agreement (C2 Agreement). An arbitration award was made under 
which the Respondents were ordered to pay the Applicant US$6 million plus US$7.7 million interest and arbitration 
costs of HK$2.1 million, upon lawful rescission of the C2 Agreement occasioned by breaches of it by the Respondents 
(Award). None of the Respondents had taken any step to apply to set aside the award, but the Court accepted that they 
had a “choice of remedies” and were not precluded from applying to set aside the Enforcement Order by the mere fact 
that they had not applied to set aside the Award in the first place. Further, the Court accepted that the determination of 
the Court as to jurisdiction of the arbitral tribunal is a decision de novo.    
    
Grounds of Application 
 

The Respondents sought to set aside the Enforcement Order on the following grounds:  
 

 Pursuant to sections 86(1)(b) and/or 86(2)(c) of the Arbitration Ordinance, Cap 609 (Ordinance) in that the Tribunal 
had no jurisdiction to hear the dispute, as the condition precedent with respect to mandatory negotiation 
prescribed by Clause 13.1.1 of the C2 Agreement had not been fulfilled (Jurisdiction Issue). 

 

 Pursuant to sections 86(2)(b), 86(2)(c) and/or section 4(2) of Schedule 2 of the Ordinance in that by the refusal 
of the Tribunal to admit evidence (particularly two electronic mails) with respect to the Jurisdiction Issue, there 
were serious irregularities causing substantial prejudice to the Respondents.  
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Jurisdiction issue (non-fulfillment of condition precedent) 

 
The C2 Agreement contained a clause stating that  in the event of any dispute arising out of or relating to the agreement or 
the interpretation, breach, termination or validity thereof, the parties shall first attempt to resolve the dispute  by consultation 
among the parties and such consultation shall begin within 7 days after one party has delivered to the other party a written 
request for such consultation and that if within 30 days following such request the dispute cannot be resolved, it shall be 
submitted to arbitration upon the request of a party to the other parties. The Applicant therefore argued that a condition 
precedent pertinent to a mandatory alternative dispute resolution procedure by way of “negotiation” (Mandatory Negotiation 
Tier), as prescribed by the C2 Agreement, had not been fulfilled and hence the Tribunal lacked jurisdiction.  
 
The Court held that although the “consultation ” prescribed by the C2 Agreement was not described as a “condition 
precedent ”, it was couched in sufficiently certain and objective terms to be enforced as such. The Court therefore went 
on to decide “de novo” whether the condition precedent was fulfilled before the Applicant served its Notice of 
Arbitration.  
 
The Court said that it was remarkable that in the First Answer to the Notice of Arbitration, the Respondents raised two 
other grounds to challenge jurisdiction, namely that the C2 Agreement was not signed by the Respondents and that it 
involved investment by way of VIE, which contravened PRC laws and regulations thereby rendering the arbitration 
clause unenforceable and remarkable that they did not raise issue as to the “condition precedent ” prescribed by  the C2 

Agreement until service of their Defence. Further, the plea in the Defence (that prior to receiving the Notice of 
Arbitration the Respondents had not received any Request for Negotiation) was different to what was being argued 
now (that there had been retrospective signing of the Request Letter).  

 
A close examination of the series of emails between the parties showed that they were bargaining at arm’s length with 
the assistance of their respective lawyers in settling the terms of the Request Letter and Refusal Letter, which were 
intended to be backdated in order to “abridge time” for commencement of arbitration. The Court found that the 
Respondents had unequivocally waived the right to insist upon strict compliance with the condition precedent pertinent 
to the Mandatory Negotiation Tier. Alternatively, the series of emails, the Court said, afforded compelling evidence in 
writing as to a variation of the arbitration provision as between the Applicant and the Respondents. In this connection, a 
clause in the C2 Agreement provided that any term of the agreement may be amended and observance of any term 
waived with written consent. It also provided that provisions of the Agreement shall be deemed to be severable and the 
invalidity or unenforceability of any provision shall not affect the validity or enforceability of the other provisions of it. 
 
The Court said that the arbitration provision in the C2 Agreement was to be considered as a separate agreement. By 
virtue of the severability of the C2 Agreement, the variation of the relevant clause as between the Applicant and the 
Respondents, which was evidenced in the series of emails, was binding on the Respondents and it followed that they 
could not be heard to insist upon the condition precedent or the Mandatory Negotiation Tier. Accordingly, the 
Respondents could not be heard to challenge jurisdiction of the Tribunal on the ground of the condition precedent. That 
was sufficient to dispose of the application, but the Court went on to consider the other ground of the application.  
 
Serious irregularities causing substantial prejudice   
 

This ground was premised upon the Tribunal’s ruling disallowing the Respondents to rely on the series of emails  in 
cross-examination. Primarily, the ruling of the Tribunal was made on the ground that (a) the emails were not disclosed 
notwithstanding that leave had been granted for the parties to supplement documentary evidence; (b) the non-
disclosure appeared to be a tactical decision on the Respondents’ part. The Court said that no valid explanation was 
proffered by the Respondents before the Tribunal for the non-disclosure and/or late introduction of the emails and in 
light of the procedural history, the Tribunal’s ruling could not be faulted. It said it was not possible or necessary, for the 
Court to second- guess what findings the Tribunal would have made if it had the benefit of the series of emails. 
However, on the face of the evidence before the Tribunal, the findings did not amount to “serious irregularities causing 
substantial prejudice”. The Respondents only had themselves to blame for not making disclosure of the series of 
emails in good time despite the ample opportunities afforded by the Tribunal. In so far as the non-disclosure 
was caused by inexperience of the Respondents’ counsel , the remedy lay elsewhere. 
 
Comments 

 
The outcome of this case is unsurprising, especially when the Applicant’s Counsel did not advance any argument in 
opposition. The judgment seems to suggest that when an arbitration clause is severable from the rest of the agreement 
either by express provision or by law (e.g. by virtue of the principle of severability of arbitration agreement), the 
requirement of varying an agreement only by written consent shall not be applicable to that arbitration clause. If the 
parties intend otherwise, they should suitably amend the wording of the requirement for variation of their agreement.  
 
 



 

 
  

 

Macau’s new arbitration law 
 

Joseph Chung 
 
On 4 May 2020, Macau’s new arbitration law will come into effect. It will bring in one Ordinance for both domestic and 
international arbitration and standards and practices which accord with the UNCITRAL Model Law.  In other words and 
similar to Hong Kong, the new law will no longer distinguish between domestic and international arbitrations. 
 
Other key changes include the following: 
 

 A broader definition of “arbitration agreement in writing” to include:  
 
a. any document signed by the parties;  
b. exchange of letter, fax, email or other means of telecommunication evidenced in writing;  
c. electronic, magnetic, optical or other means offering the same guarantees of reliability, intelligibility and 

preservation as physical documents; 
d. exchange of statement of claim and statement of defence, in which the existence of such agreement is 

alleged by one party and not denied by the other. 
 

 Appointment of emergency arbitrators to deal with urgent interim relief applications before the Tribunal has been 
constituted. 

 

 A procedure for requesting the court’s assistance in the taking of evidence.  
 

 The possibility to challenge the arbitral award before another arbitral tribunal. 
 
 

Deacons Construction Forum Postponed  
 
In view of the coronavirus situation in Hong Kong, we have taken the decision to postpone our construction forum 
scheduled for 31 March 2020. We hope to re-schedule it for later in the year. 
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